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APPLICATION FOR REVIEW 

Virtues Communications Network, LLC ("VCN'), by counsel and pursuant to § 1.115 of 

the Commission's rules, hereby respectfully requests that the Commission review and vacate a 

Letter Decision dated March 27, 2013 from the Commission's Chief Financial Officer ("CFO") in 

the Office of the Managing Director. 1 In the Letter Decision, the CFO denied VCN's request for 

the refund of filing fees it paid in connection with the long-form applications for FM construction 

permits at Twentynine Palms, California, and Hanapepe, Hawaii, for both of which VCN was the 

winning bidder in Auction 91. A copy of the Letter Decision is attached. 

1 Public notice of the CFO's action was released by the Commission on April 11, 2013 in 
Fee Decisions of the Managing Director Available to the Public, Public Notice, DA 13-679 
(OMD, rel. April) 1, 2013). The 30-day period for submitting an application for review of this 
action expired on May 11, 2013 - which was a Saturday. This pleading is filed on the first 
business day thereafter, and therefore is timely filed. 

-1-



Question Presented for Review 

Is the winning bidder in an auction for broadcast permits entitled to a refund of the 

application filing fees it paid in connection with filing its post-auction long-form application in 

view of the fact that the version of §1.2107(c) of the Commission' s rules in effect at the time of 

the auction stated that "high bidders need not submit an additional application filing fee with their 

long-form applications"? 

Factor Warrantin& Commission Consideration 

The CFO' s denial ofVCN's requested refund is contrary to the provisions of the version 

of §1 .2107(c) of the FCC's rules in effect at the time of the auction. 

Discussion 

VCN was an active participant in Auction 91, an auction for broadcast FM construction 

permits. The Commission named VCN the high bidder for two such FM permits at Twentynine 

Palms, California, and Hanapepe, Hawaii in a Public Notice released on May 23, 2011 .2 Winning 

bidders were directed to submit the down payments on the purchased permit by June 7, 2011 ; to 

submit the final installment of the purchase price by June 21, 2011 ; and to file their long-form 

applications by June 30, 2011 . Applicants were "encouraged to pay the FCC Form 301 

application filing fee electronically . . . "3 VCN duly paid the application filing fees for both of its 

long-form applications when they were filed on June 30, 2011. VCN paid the fees at that time in 

order to ensure that the applications would be accepted for filing. The fee paid for each 

2 Auction of FM Broadcast Construction Permits Closes, Winning Bidders Announced for 
Auction 91, Public Notice, 26 FCC Red 7541, 7552, 7553 (2011). 

3 Ibid, at 1J26. 
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application was $3,485.00- a total of $6,970.00 for both applications. However, upon further 

reflection since that time, VCN has concluded that the Commission•s effort to collect those fees 

ran contrary to its own rules and that the fees should be refunded. On September 27, 2011, VCN 

requested the refund those fees. The Letter Decision is the Commission•s response to that 

request. 

At the time that Auction 91 was conducted, §1.2107(c) of the Commission•s rules read as 

follows: 

Notwithstandmg any other provision in title 47 of the Code of Federal Regulations to the 
contrary, high bidders need not submit an additional application filing fee with their long
form applications. 

This regulatory provision was the basis for VCN's refund request. In the Letter Decision, the 

CFO acknowledged the existence of §1.2107(c), but asserted that it had been modified by the 

Commission in a 1998 rulemaking proceeding in MM Docket No. 97-234 that established 

procedures for broadcast auctions.4 At iJ164 in the First Report and Order in that docket, the 

Commission stated that "The statutorily established application fees will apply to the long-form 

applications filed by winning bidders." 

Although it made this declaration in that First Report and Order in 1998, no where in that 

order did the Commission actually amend the language of §l.2107(c) itself That section, 

precisely as quoted above, remained in the rulebook and in effect until June 28, 2011 . 
5 

An 

agency•s rule encoded in the Federal Code of Regulations automatically trumps any 

4 See Implementation of Section 309(j) of the Communications Act - Competitive Bidding 
for Commercial Broadcast and Instructional Television Fixed Service Licenses, First Report and 
Order, 13 FCC Red 15920, 15984-85 (1998). 

5 See, infra, at p. 5. 

-3-



pronouncements that the agency may make short of amending or rescinding the rule itself In this 

case, even if the Commission had adopted another rule specifically to address the question of 

whether broadcast applicants should pay filing fees, that rule would have been secondary to 

§1.2107(c). The language of §1.2107(c) explicitly mandates its own priority over any other 

provisions in the Commission's rules. Thus the Commission's comment in the First Report and 

Order that winning bidders in broadcast auctions should pay filing fees, absent actually amending 

the rule, has no regulatory effect and cannot lead to any legitimate enforcement effort. 

The Commission acknowledged this discrepancy between its remarks in the First Report 

and Order and the actual regulation in 2011 by proposing to amend §1.2107(c) in a Notice of 

Proposed Rulemaking in Docket 86-285: 

[W]e seek to clarify the rules on the payment of filing fees by winning bidders in auctions 
of construction permits in the broadcast services in conjunction with their long-form 
applications .... To resolve any inconsistency and to conform Section 1.2107(c) to the 
Commission's determination in the Broadcast Competitive Bidding First Report and 
Order . .. we propose to amend Section 1.2107(c) by revising the cited sentence to read 
as follows: 'Except as otherwise provided in Section 1.1104 of the rules, high bidders 
need not submit an additional application fee with their long-form applications. "6 

The amendment was adopted by the Commission in the Second-Order in this docket, released on 

June 20, 2011. 7 Section 1.1104 of the rules contains the schedule of application filing fees for the 

broadcast services. This amendment finally makes it clear that the application fees for broadcast 

long-form applications specified in § 1.1104 do in fact pertain to winning bidders in broadcast 

6 In the Matter of Amendment of the Schedule of Application Fees Set Forth in Sections 
1.1102 through 1.1109 of the Commission's Rules, Order and Notice of Proposed Rulemaking, 
26 FCC Red 2511, 2512 (2011). 

7 In the Matter of Amendment of the Schedule of Application Fees Set Forth in Sections 
1.1102through1.1109 of the Commission's Rules, Second Order, 26 FCC Red 9055 (2011). 
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auctions. The Second Order directed that the amended rule should become effective as of the day 

of publication in the Federal Register. It was published in the Federal Register on June 28, 2011.8 

As noted above, the Commission published its Public Notice of the winners and the long

form filing procedures for Auction 91 on May 23, 2011. The new amended version of 

§ 1.2107( c) was not then yet in effect. The old version, still then in effect, exempted broadcast 

auction high bidders from the requirement to pay filing fee with their long-form applications. The 

deadline for filing Auction 91 long-form applications was set for June 30, 2011. Applicants who 

filed their long-form applications prior to June 28, 2011, were clearly operating entirely under the 

· old version of §1.2107(c). VCN filed its applications on June 30. Nonetheless, the new version 

of §1.2107(c) could not apply to VCN's applications filed on June 30 because it was not adopted 

and did not become effective until after the close of Auction 91 and the winning bidders were 

named. To rule otherwise would allow the anomalous circumstance under which some Auction 

91. winners would have to pay a filing fee while others would be exempt. It is axiomatic that the 

Commission must treat similarly situated applicants in a similar manner. 9 

The CFO closes the Letter Decision with the remark that the fact that VCN paid the filing 

fees demonstrated that VCN "had actual and timely knowledge of the requirement that winning 

bidders in media service auctions must pay the prescribed fee ... "10 This is a speculative and 

unfounded conclusion. VCN paid the fees to facilitate the immediate processing of the 

applications without controversy. That VCN paid the fees does not lead to any conclusion about 

8 76 Fed. Reg. 37660 (June 28, 2011). 

9 See Melody Music, Inc. v. FCC, 345 F.2d 730 (D.C.Cir. 1965). 

10 Letter Decision, at 2. 
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VCN' s knowledge of or belief in the legitimacy of the rule. In any event, the point is irrelevant 

because VCN did not request refunds on the basis that it was ignorant of the fee rules. 

In summary, VCN respectfully urges the Commission to reverse the CFO's denial of the 

request for a refund of$6,970.00 that it paid to the Commision in improperly collected filing fees. 

The provisions of §1.2107(c) in effect during Auction 91 exempted from the filing fee 

requirement. 

By: 

May 13, 2013 

Respectfully submitted 

VIRTIJES COMMUNICATIONS 
NETWORK, lLC 

4)~ 
Donald E . Martin 

DONALD E . MARTIN, P.C. 
P.O. Box 8433 
Falls Church, Virginia 22041 
703-642-2344 

Its Attorney 
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FEDERAL COMMUNICATIONS COMMISSION . 
Washington, D. C. 20554 

Mauri~ Vargu 
V"utues Commwiicatio~ Network LLC 
Post Office Box llS 
Kings Part, NY 11754 

·0ear Mr. vaigas: : 

MARJ .1 ZOt3 
... · 

Re: Virtues Communications Network LLC 
File No. BNPH-201 J0630AJB 

BNPH-20110630AJD 
FRN 0020560488 

.. '-

:· ". : :.,.:. : . 

This.~dsto.y~ur.~ber27, 20.1t-:~~·forrofwldofaJ)plicatiorrfecftbthlinj:$.6;§19'.oopa1~ 
by Virtues Co0smunications Nctwork.LLC (-VirtUcs)"mc.onjUnctiOn ·with· tile filing of a':long~~': ·: .:::· 
c:onatruotion permit.applications (FCC Form 301~ fo1Jowmg the·conelosloo· Of·Alidtjon~N'0.'9t · F<ft die·~:~· 
tea&ODS stated below, payment of the fees· was COO'OCi and '.no refund is wanantea~: ii .. ··:.: -.: .'; "!::· • .'.';); ': "~~~:. 

.. . . . : . . ' . ~ . : ... -. . . : : ~ : .. :.. ; : ;·_ .. 
You contend. that ,a9 filing fees were requimt pursuant to ~tion·~ .2107(c) ·of ~·wltst·.Wbi<:h stattS ~ 
high bidders in ~trum auctions need not submit an additiolull app~tion fee nofWitmt,anding any otl\er 
proVi1ion of our rules. Scotion 1.2107(e) i" ono of the unifQl'Ol.competitive biddios rules that~ :·:.' '" ·; 
Commission adopted in 1997 for non-broadcast spectnlm auctions. Amendment of Pan ' of thl 
Commission's Rul~s - Competlllw Bidding Proudui'es, Third Report arid ();iler and Second F~ther 
Nati" of ProJ108ed Rrlkmaking ;,, WT Do~ut No. 97~82 and.I!! DOCUtN,0. 9~YJ2, 13 'l'.C~ .Rc4 3.~4 
(1997) (Tltird ~ ~ On;fu). The Conamissiorutatod. that :4:b" ·~ 840· : ". . . jn tltp ?.?!tr~ ~fort.and : 
~· woilfd app,~-to,2'11 auctioDable services.,~ the ComntiSs~an ~erm . ~ tJtat wJtlt regar,fao 
partkl>lar m.._s the adoption of service-specific iulenvas w~nte<l .. /d. at 81": · · -... : : . · :. . · · . . .... 

_ The Comtnission subsequendy adopted servl~specific rules for-broadcast ' ice auqrioos in: 1998; and 
stated U.. those rules would apply to all bJoadcast sorvi~ auctions. lmple . atiDn of Section 309(}) of 
the Co~o~ .Act -:- Competltille Bidding/or Comt.nerctal Broadcast ·lnstructiom:tl Xelevi3.iott 
Fiu</Suv'"Licemn,MMDoc~tNo. 97-234, FtntRqtwtandOrtler, 13 CR.cd 1S920, 15923 . 
(1998) r.Broadctut .Auction &port and Ordvi. At paragtaph .164 of the B~ · t .Auct;on Report and· 
Ordu the COIDID~iOR stated that wifuiing bidden?: Fortn 30FappliciitioDS sJi ul'd l>C ~t6d'pilhiU.Ot ia'tM 
rules governing the:relevut broadcast.ser\Yice .anct IK:c0nSiDg'to iiiY. pnx:ed . ·.et oi&t~~~notlce 
and specifically stated that the statutoiily established aJ>PHea'tioii fees·woukf · "n,10' itie lob;-'t'Of.bi ' .. .,,~ 
applications flied by winning bidders. Id. at 15934. . ·.~. 

Tho Pub& Notice issued after the close of Auction 91 directed all winning bi ders·to electronically file 
Form 301 through dlo Media Bureau's Consolidated Database System (CDB no later than June 30, 



2011, and ~eel applica.ots to pay the FCC Form 301 application using the 
CDBS filing system . .Auction o/FM .81'oatlctut Cmr.rtnlctlon Permits Cfo :Red 7541. 7546 
(2011) (Auction 91 ClosilJg Notice). ln coniplianice with the Broatlcast A ion and Order and the 
Auction 91 Closing Notice. Virtues paid the fees~ the prescribed time and in corrCc:t amount. Th.is 
demoDstrlleS that Virtues bad actual and timoly knowledge of the «quirement winning bidders in 
media service auetioas must pay the prescribed~ foe when filing a F 301 long-form 
oousb:uction permit appUcat.ion. A party with actual aad tUncly notice of a req111J":mcnt is bound by its 
t.erms. &1 UnltedSt~sv. Mowat, Sl2F.2d 1194, 1201.02(9*Cir. 1978); · .. '4StaU1v . .Aarons, 310 
F.2d 341, 348 {,_-Ch'. 1962). 

For these reasons your request for refund of the application fees is denied. 

~;;--=-=--~ .... ::>---

ChiefFinanciat Officer 

2 

. 

I 


